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The Latest Emirati Law of the Medical Liability,
Law NO. (4) of 2016

Ali Hadi Elobaidi
College of Law
Al Ain University of Science and Technology, UAE

ali.obaidi@aau.ac.ae

Abstract

On 2/8/2016, Law No. (4) of 2016 was issued in the United Arab Emirates to replace Law
No. (10) of 2008 regarding medical liability. The new law included (45) articles dealing with
many new legal provisions. In this research, the author will highlight these provisions through
presenting and commenting on them either in approval or opposition. In the case of having an
opposing opinion, a suggested provision is provided.

The present research categorizes the new legal provisions in the law into three categories:
First, the medical duties, secondly the medical prohibitions, and thirdly the liability for medical
errors. Accordingly, the present research will be divided into three sections.

The research is concluded with a set of conclusions and recommendations. Among which, is
that the new law includes many new legal provisions in the benefit of the patient, such as
compelling the doctors to inform and enlighten the patient with the available treatment options,
as well as prohibiting doctors to conduct sex change operations unless according to conditions
stated by the law. In addition, preventing doctors from lifting the recovery apparatus from the
patient unless the heart and breathing comes to a complete stop as well as the reaching the
state of complete brain and organs failure. There are also new provisions that came in support
to the profession practitioners. For example, the increase in the installments of the insurance
payments paid by the medical institution stated in the insurance contracts conducted with the
insurance companies in the case of the civil liability towards medical errors committed by the
practitioners of the medical profession.

Keywords: UAE Medical Liability Law; medical duties; medical prohibitions; sex change;
Insurance against civil liability for medical errors; lifting the recovery apparatus.
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Abstract

The process of dispute settlement at WTO has been delegated to independent entities: private
groups that consider cases as first instance structures, and the Appellate Body that hears appeals
for special group summaries. For its part, the dispute settlement body (DSB), the political
structure composed of all members of the Organization and its primary task is the general
administration of the dispute settlement and decision-making system. The recommendations
contained in the reports of the Special Groups and the Appellate Body are binding on the parties
to the dispute only after the dispute settlement body has adopted them. However, this process
of adoption is now almost automatic; in order not to adopt a resolution it is necessary for all
members to agree unanimously, according to a technique known as the "reverse consensus" or
"negative consensus", which we do not yet know a similar in the international law.

The political control exercised by the dispute settlement body remains generally theoretical,
because the reverse consensus technique imposed almost as a decision-making mechanism.
As long as the complainant insists on his complaint, it is inconceivable that the parties to the
dispute are not convinced of the outcome of the dispute and raise a consensus not to adopt a
particular report. In fact, if members have not collectively endorsed the abstracts or solutions
of special groups or the Appellate Body, they have not prevented the adoption of any report.

The appeal procedure is without doubt the most prominent and authentic new addition to the
Organization's dispute settlement mechanism established by the Marrakesh Accords. The
parties to the dispute seen by the Special Group can only appeal to the Appellate Body within a
specified period of the date of the distribution of its report to the members of the Organization.
The designation given to this body raises the question: the appeal is aimed at amending or
canceling a judgment of the first instance judge by second-tier judges and article 17 (13) of the
memorandum of agreement goes in the same context, stating that: The Appellate Body may
uphold, modify or reverse the legal findings and conclusions of the panel". Thus, the powers
granted to the Appellate Body are not far from those granted to courts of appeal in national
legal systems. However, this rapprochement is soon reaching its limit, because judicial practice
in national systems gives the appellant the power to review first instance judgment in relation
to facts and law. However, the situation is different at the level of the Organization. Article
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17 (6) defines the appeal “shall be limited to issues of law covered in the Panel report and
legal interpretations developed by the Panel.” The Appellate Body, then, is a judge of law who
considers violations of the rules of law by the Special Group. Its function is as close as possible
to a court of appeal as is known in some national legal systems, such as the French system.

We have the right to question the new system of the Appellate Body of the Dispute Settlement
Mechanism of the World Trade Organization under the Marrakesh Accords, and the new features
that distinguish it from the mechanisms of contemporary international justice, both procedural
and functional.

Keywords: World Trade Organization (WTO); Dispute Settlement Body (DSB); Appellate
Body of the Dispute Settlement Mechanism; International Law; reverse consensus.
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Abstract

The purpose of this paper is to contribute to a better understanding of action research methodology
as a managerial tool. A practical example was employed to explain the dynamic process of
action research and its role in understanding a managerial problem: observe, reflect, plan, &
act. This paper argues that the implementation of this tool in organizations can be considered
as a foundation for managerial problem solving. Employing action research can facilitate the
crafting of appropriate strategies and lead to highly desirable results, and thus three points
should be recognized: (1) the intention in a given situation is to get a deep understanding
and to construct a social reality based on participants’ perceptions; (2) involving managers to
help in understanding what might be done to improve the situation and what action should be
implemented to overcome the problem; (3) implementing the recommended solutions (action),
as well as repeating and evaluating the process is to be considered the cornerstone to improve
an undesired situation.

Keywords: Action Research; Action Plans; Managerial Tool; Managerial Problem.

Introduction

Action research is an applied research methodology that can be used as a tool in the practice of
management and “for bridging theory and practice in organization and management studies”
(Bartels, 2012, p. 435). It has always been used in situations where a deeper understanding of
a given problem is needed, and where the input of participants is used to develop this deeper
understanding. Furthermore, action research has also been used as a research methodology by
researchers in applied research studies to address social problems and to build knowledge. Thus,
the question of how do we know what we know; which was highlighted by Crotty (1998) can
be the prerequisite for choosing an appropriate methodology for a given scenario or problem.
In economics research, researchers’ subjectivity is normally unwelcomed and the doors are
widely open for mathematical and statistical analysis. However, due to the fact that academic
disciplines ““are not created equal”, problems are different as well, other ways of knowing can
be utilized to reach a deep understanding of some phenomena.

The purpose of this paper is to contribute to better understanding of action research methodology
asamanagerial tool. This paper argues that the implementation of action research in organizations
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can be considered as a foundation for managerial problem solving. The significance of using
action research as a managerial tool is to provide a rich understanding of a given problem
and to potentially implement the right actions (strategies) to improve the situation. In using
this approach, understanding the perceptions of stakeholders who are linked to the problem
is critical in the improvement process (Hinchey, 2008). What can be unique in the use of
action research is utilizing participants’ experiences and knowledge that could lead to a rich
understanding in developing action plans needed to improve the situation. Another aim of this
paper is to provide a practical explanation of action research methodology as a managerial tool
to understand and overcome managerial problems in academic institutions. This explanation
requires, first, explaining the meaning and the models of action research; and then, providing a
practical example that explains how action research can be practiced to understand and improve
undesired situations.

Action Research as a Managerial Tool

The changing nature of the social environment has affected the way researchers construct
meaning and knowledge to enhance development and growth. According to McNiff and
Whitehead (2001), it can be inappropriate to rely on objective-based truth in complex and
changing societies. They also added that this has encouraged researchers to adopt action
research as a methodology to construct social realities. Constructing truth which is based
on people’s experiences and thoughts, according to Hinchey (2008), was encouraged to get
deep understanding for the purpose of learning and development. Hinchey’s argument was
supported by McNiff and Whitehead, who added that reflecting people’s contradictions and
their experiences into practice can lead to rich understanding. Also, action research can be
seen as an excellent research methodology due to its rich analysis and explanation of real-life
problems (Avison, 1999). One can assume that action research can be an appropriate managerial
tool for understanding, improving, and overcoming problems in organizations. Thus, “the key
idea is that action research uses a scientific approach to study the resolution of important social
or organizational issues together with those who experience these issues directly” (Coghlan,
Shani, Roth, & Sloyan, 2014, p. 993).

In addition, action research methodology can help in developing new theories of participants’
practice by critiquing some social phenomena, and by searching for solutions (Altrichter, Posch,
& Somekh, 1993). Action research has linked theories and practices and facilitated their ability to
work together, and according to Carson (1990), “the turn toward interpretation is now an effort to
re-ground our understandings in practice” (p. 172). Also, action research as a tool for improvement
and change has become a way of researching and constructing theories of practice (McNiff &
Whitehead, 2001). McNiff and Whitehead have also suggested that theories of practice that
are already located in participants’ knowledge and thoughts can be created by using the process
of self- evaluation, and that may lead to personal and social benefits. However, Avison (1999)
highlighted the important issue of people having different perceptions, thoughts, and attitudes;
that may change over time, which makes action research an appropriate tool to address difficulties.

Action research has been extensively explained in literature, but this paper highlights action
research as a managerial tool that can go beyond its methodological use. The paper proposes
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action research by making a link between three dimensions: an explanation of action research;
an application of action research through providing a theoretical example; and an interpretation
method for implementing the potential improvement plan. While many studies have focused
on the theoretical side of action research methodology, the focus of this paper is on the practical
side of it. A hypothetical example is proposed to help in clarifying the practical meaning of
action research and to show how to implement action research cycles and its four stages as an
improvement process, which might help those who would like to adopt this type of research
methodology.

The Meaning of Action Research

There are two explanations of action research which were provided by Costello (2011): first,
“action research is an enquiry which is carried out in order to understand, to evaluate and
then to change, in order to improve some ... practice”; second, “Action research is a flexible
spiral process which allows action (change, improvement) and research (understanding and
knowledge) to be achieved at the same time” (p. 16). Indeed, action research as a practical tool
will be used to construct knowledge that is based on evidence generated from the collected data
(Hinchey, 2008). Also, analyzing the data and choosing a proper action will help in changing
or improving the situation under study.

From another point of view, action research “refer[s] to research that involves multiple
stakeholders and intends to change ... society at large” (Hinchey, 2008, p. 32). Interestingly,
action research does not have a standard model that should be followed (Hinchey, 2008).
Whereas Creswell (2008) defined action research as an applied design which tries to understand
some problems in order to develop solutions for these problems. Also, action research can be
defined as a collaborative work in which sharing information and experience can enhance quality
(Hinchey, 2008). Indeed, the collaboration and cooperation between the outside management
consultants and the inside practitioners (subordinates) is important in increasing the quality of
the improvement processes. The rationale behind this cooperation is that insiders may have
deep understanding of the problems and conditions, and outsiders (managers) can help through
their professional experience.

Using action research to address a problem might be significant due to its processes of “reflection,
planning, acting, observing, reflecting, and re-planning” (Carson, 1990, p.168). These practical
processes can allow action research to fit properly in both academic and business environments.
Actionresearch and its continuous processes can allow for the participating groups (subordinates)
to work and share their experiences and thoughts, and allow the silent voices of subordinates to
be heard (Hinchey, 2008). Action research as a managerial tool allows insiders themselves to
participate in all improvement processes in order to find the solutions for their own problems.
Indeed, “we do need to consider the other people we work with truly as others and not merely
as instruments on the way to producing preformed conclusions about what is good for them”
(Carson, 1990, p. 172). Further, action research is useful in allowing marginalized people
(workers) to participate in order to improve their situation (Hinchey, 2008).

Because of its nature, action research can produce a rich analysis of the problem by collecting
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data from those who are living with the problem, having a deep understanding of the situation,
and by allowing them to construct and implement a plan that fits with their needs. Arguably,
it is important to listen to those who have a weak voice in order to understand and explain an
existing condition, and, indeed, to make a significant improvement for their daily life. The
adoption of action research allows for understanding a situation and underlining a proper action
(strategy) that can be implemented to solve or improve the problem.

Action Research Models: Practical and Emancipatory

The importance of action research can be seen through its goal of improving and changing a
specific condition for one particular group, unit, or organizational department. According to
Carson (1990), action research can provide deep analysis and understanding of a problem in
order to change and reform undesired conditions. Mejia-Villa and Alfaro-Tanco (2017) argued
that action research “could be considered as an open innovation practice” (p. 192). Whereas
Hadfield (2012) has criticized the realities that are obtained from action research, and suggested
that practitioners’ ontological views can affect their self-reflections and their interpretations
which in turns affect the suggested solutions and action plans. Thus, management should not
ignore the importance of encouraging those who have a silent voice, as well as those who are
unwilling to change the traditional way of doing things to be active practitioners.

Practical action research. The importance of practical action research can be seen through the
process of sharing with insider stakeholders the efforts to identify a specific internal or local
problem and to explore with them the strategies to make the desired change (Hinchey, 2008).
For example, insiders at academic institutions who have a full understanding of teaching and
learning problems can give good explanation of their local educational problems. At the same
time, they can develop a plan for action in order to bring change and improvement. This approach
can encourage the collaboration between practitioners who have a different ontological stance,
and can also create superior ideas, strategies, plans, and actions.

Emancipatory action research. The importance of emancipatory action research is shown
by its speciality as a research for justice (Hinchey, 2008). To reach social justice, according
to Creswell (2008), the democratic practice was encouraged by empowering participants and
treating them as equal. Moreover, emancipatory action research can be used to change and
improve the quality of individuals’ lives by making room for community stakeholders to
participate in action research (Creswell, 2008; Hinchey, 2008). Indeed, the growing idea of
enabling insider stakeholders to interact with outsiders in a community can create a significant
improvement for practitioners and for the whole community. The positive effect of emancipatory
action research in understanding and analyzing the elements that caused the problem have made
it appropriate for various work environments. At the same time, and according to Creswell
(2008), the importance of involving all stakeholders can encourage the democratic practice and
reduce the bureaucracy behaviour which might enhance the improvement and reform policy.




Farhan

The Practical Example: Action Research as a Managerial Tool in
Academic Institutions

A practical example has been used to explore the procedures of action research in improving
an undesired situation. The practical example, ‘the role of financial aid in degree completion
for female visible minority students at Maple Leaf University (MLU)’, involves the related
stakeholders (e.g., students, administrators, donors, and outsiders’ consultants). The declining
graduation rate among female visible minority students has led to many questions and has
ignited many debates at Maple Leaf University (pseudonyms). Administrators at the university
are interested in understanding the reasons behind this situation, how can they address it? And
what might be done to improve the academic prospect of these students? Administrators at
MLU suspect that students’ financial difficulties might be one major cause of this problem.
Therefore, students’ affordability and accessibility at MLU became the main argument, and
applied research was recommended to improve the undesired situation.

In this example, action research as a tool was employed to answer the question of what can
be done to enhance degree completion and what actions (managerial strategies) should be
implemented to avoid the problem. At the same time, diversity of practitioners can help in
planning and implementing a proper action that might improve the situation under study.

Action Research and Participants

In Action research, solving a problem requires getting deep understanding by collaborating
and cooperating among internal and external participants. The collaboration between both
participants and practitioners can produce rich information based on participants’ perceptions
and interactions. Mejia-Villa and Alfaro-Tanco (2017) categorized practitioners into two types:
classic practitioners who focus on analyzing organizational problems; and practitioners who act
as internals and have active role in both analyzing problems and finding solutions. They all can
work together and share their skills and knowledge in order to create a plan of action that may
improve the undesired situation or solve a potential problem. Protecting participants’ privacy
rights and their personal information by using a secured place for meetings and discussions can
provide a trusted environment for all participants.

To get reliable information and deep understanding, data will be collected from key stakeholders
of the problem who are directly affected by it (Hinchey, 2008). Listening to those who are
already affected by the problem could also provide rich information and enhance the reliability
of the suggested actions. Focus groups can be used as a method of data collection. This method
is defined by Creswell (2008) as “the process of collecting data through interviews with a group
of people, typically four to six” (p. 226). Also, the purpose of using focus groups is to bring
people together to explore their perceptions and opinions regarding the problem under study
(Hinchey, 2008). The other purpose of using focus groups is to obtain a range of opinions
and ideas to understand the diversity of participants’ perspectives, and to seek participants’
suggestions of alternative actions to be implemented (Bloomberg & Volpe, 2008).

Discussing general points can be used as a suitable way to get additional information from
participants (Hinchey, 2008). It is understood that using open discussion can be useful in
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collecting rich information and reaching deep understanding of the phenomenon. Also, it
allows the group of participants to speak freely about any related issues. Furthermore, recording
the collected data on audio and videotapes could be used to enhance the credibility, to avoid
missing information, and to capture the participants’ experiences through their own words
(Creswell, 2008). At the same time, strong facilitation skills are required and might be helpful
in managing the conversations (Creswell, 2008). The academic institution (MLU) appoints
practicing managers to handle the project, and their role as facilitators allows all participants
to talk freely by giving them enough time to participate, and also to prevent any one individual
from dominating the conversation.

Contradictions in Action Research

In action research, participants’ observations, experiences, and believes are playing an important
role in constructing the plan and the action (Hinchey, 2008). At the same time, one finds it hard
to ignore how participation managers’ ontological stances may affect their interpretations and
self-reflection. Therefore, ontological diversity among managers and participants, according
to Hadfield (2012), may create such a conflict. This ontological contradiction can create an
opportunity to challenge and critique own and other practitioners’ reflections, and that may
allow for reinterpretation. Arguably, managers’ ontological contradictions may support the
purpose of action research which is ‘rich understanding’. At the same time, a rich understanding
of the problem can help in making the right interpretations and in proposing acceptable plans
and actions.

The Dynamic Process of Action Research

The process of action research was explained by Hinchey (2008) and includes: 1) identifying
the problem; 2) collecting and analyzing data from subordinates; 3) implementing the action
(strategy); 4) evaluating the action by re-collecting and analyzing data and repeating the action
research process. This continuous improvement in action research can improve and change the
conditions under study (Hinchey, 2008). This cyclical process is important for improvement and
it represents a positive compound effect due to its continuous cycle. Moreover, this movement
effect was confirmed by Carson (1990) who stated that action research is a proper tool due to
its process of jointly working of “reflection, planning, acting, observing, reflecting, and re-
planning” (p.168).

However, action research has flexible processes that can be used to explain and solve the MLU

expected problem. Therefore, the one cycle of action research (the four processes) can be

summarized by the following:

1. Observe: observing the problem, describing it (identifying the situation that needs to be
changed or improved).

2. Reflect: collecting the information (data) from participants and analyzing it. All participants’
discussions and responses might be recorded in both video and audiotapes.

3. Plan: planning to act in order to find the proper action that needs to be implemented to
improve the situation.

4. Act: implementing and reviewing the change.
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In general, there is a need for more than one cycle to improve the undesired situation by
repeating the four processes of observing the change, re-reflecting, re-planning, and re-acting.
Employing several cycles of action research will allow researchers and practicing managers to
test, retest the data and to evaluate the reliability of the suggested and implemented solutions.
On the other hand, and according to Costello (2011), action research process has eight stages
to improve the situation under study. Stage 1 and 2 can identify and describe the problem. In
stage 3, a manager can collect and report participants’ responses to specific related discussion
points (e.g. discussing the reasons behind the declining graduation rate among female visible
minority students; discussing the role of financial aid in enhancing degree completion). In
stage 4, a manager can review, then analyze the data and can write a brief summary of the
findings. The manager’s interpretations will be discussed with all participants in order to get
their feedback and find a proper action. The discussion point (e.g., discussing all other options
that might enhance graduation rates) can be explained by stage 5. In stage 5, participants can
suggest and introduce a proper action of change. A manager will monitor the change in stage
6, analyze the data after implementation in stage 7, and review the change and propose the next
step in stage 8 (Costello, 2011, p. 21).

Action Research Cycles: MLU as a Hypothetical Example

The First Cycle (Baseline data before any intervention):

1. Planning: explore the problem of why the graduation rate is low among female visible
minority students at MLU. Because improving and changing this problem requires getting
deep understanding, a manager needs to start by discussing the problem with those who are
concerned about the situation and those who are interested in sharing their experiences and
perceptions.

2. Acting: MLU has offered $100 gift card for female visible minority students who agree
to participate in focus group meetings. Donors and consultants have been contacted by
academic vice-principal office at MLU, and they have agreed to participate.

3. Observing: bringing people together (all participants) in order to collect the baseline data
(information about the status quo) by discussing three general points (Discussing the reasons
behind declining graduation rate among female visible minority students; discussing the
role of financial aid in enhancing degree completion; discussing the other options that
might be considered to enhance graduation rate) with each cohort group, and exploring
participants’ perceptions and feelings about the problem.

4. Reflecting: analyzing the collected information (data analysis) by using recorded data
(video-audiotapes) and a manager’s observations and own field notes.

The Second Cycle (Collecting Data after the First Intervention):

1. Planning: Discussing a manager’s interpretation and listening to participants’ points of
view and their feedback. It is also important at this stage to discuss the proper plan of
action that might be implemented to improve the situation and one expected plan of action
could be a textbooks allowance of $500.00 for each focus group participating student.

2. Acting: creating the first change by implementing the textbooks allowance that will be
funded by the donors.
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3. Observing: monitoring the change after the implementation and collecting data about
the first change through discussing and listening to participants’ perceptions. After the
implementation, it is important to collect new information (data) by discussing the three
general points that were mentioned above.

4. Reflecting: analyzing the collected data and creating the potential interpretation.

The Third Cycle:

1. Planning: discussing researcher’s interpretation and getting feedback from participants. At
this stage, it is possible to discuss a new plan of action if necessary.

2. Acting: introducing and implementing a new action plan that might improve the situation
or solve the problem. It is possible to implement a new action plan of daycare allowance
for those who have children under 7 years old. Introducing such social plan of action might
help in improving the situation.

3. Observing: monitoring the change by collecting new data from participants.

4. Reflecting: analyzing the collected data and discussing the researcher’s interpretation with
research participants and also getting a peer feedback. At this stage, drawing the conclusion
from the analyzed data and sharing the results with MLU administration office could be the
final step in this problem-solving process through the use of action research.

How to Organize the Collected Data at MLU

Data analysis will start after each round of data collection. Organizing the raw data is essential
before analyzing it, so the manager can follow two steps to label the data and to transform
it into transcribed forms. The MLU managers should accurately transcribe the audio and
videotapes of data into a written form as the first step in the analysis process. At the same
time, managers need to check with participants the preciseness of the transcribed data, and
get their feedback. In addition, the managers should start analyzing these transcribed (written)
data by reviewing it and writing some notes and summaries. According to Hinchey (2008),
reviewing these summaries by creating such index can help in comparing and organizing the
data. Moreover, a report of research findings will be written directly when data analysis is
completed. Coding and categorizing all participants’ responses should also be employed to make
managers’ interpretations more reliable. Indeed, categorizing and sorting the collected data can
be useful in managing and interpreting the collected information. Coding and categorizing of
the first cycle can be seen in Appendix A. The second and third cycles will have own codes and
categories, but will be similar to those in the first cycle (please see appendix A for more details
about coding and categorizing).

Limitations and Conclusion

The purpose of employing this methodology is to contribute to a better understanding of a
given problem. The implementation of action research in public or private organizations can
support their development and change. “Action research generated considerable knowledge
and understanding of the process of managing change” (Somekh, 2005, p. 125). This type of
practical methodology helps both leaders and subordinates as change agents to improve their
organizations. Adesi, Owusu-Manu, and Badu (2015) argued that action research methodology
results could also be applied by organizations to improve their services. Proposing training on
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how to use action research is essential to understand the process of development, and can help
in explaining the philosophy of action research. The philosophy is based on the collaboration
and participation among organization’s stakeholders to identify the need for change and how it
can be implemented.

For future research opportunities, this paper recommends that action research could be
implemented successfully if both business organizations, as community partners, and academic
institutions work together. Collaboration among them serves the purpose of improving
strategies, and understanding the needed skills that potential graduates should have. Allowing
people to engage regardless of their positions, power, or perceptions can also help in improving
academic programs to match market needs. Also, the paper suggests that public and private
organizations need to use action research extensively as a continuing process of change and as
a tool for knowledge development.

On the other hand, the subjectivity of interpretations can be seen as the first limitation in the
use of action research. To avoid this limitation, managers could employ the following: 1) using
audio-videotapes to correctly transcribe the recorded data. Using audio-videotapes will allow
managers to watch and listen carefully to participants’ perceptions. This type of recording can
reduce the subjectivity of interpretation when this recorded data is transcribed into a written form;
2) Using field notes to document unusual events which cannot be captured by audio-videotapes
during the discussion. Using field notes will allow managers to monitor participants’ self-
reflections and their subjectivity; 3) using general discussion points to facilitate the discussion
and to reduce any possibilities that may influence participants’ reflections.
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Appendix A

Coding and categorizing all participants’ responses can be employed to make managers’
interpretations more reliable. Colours, numbers, and symbols can be used to code the data
(e.g. 20 Female Visible Minority Students (F1, F2, ..., F20); 5 Donors (D1, D2, ..., D5); 5
Administrators (A1, A2, ..., AS); 5 Consultants (CO1, CO2, ..., COS); Focus groups (FG); 3
Cycles of action research (C1, C2, C3)).

1- First Female Visible Minority Student. Focus Groups. Cycle #1 (FIFGCI)
1- First Donor. Focus Groups. Cycle # 1 (D1FGCT)
1- First Administrator. Focus Groups. Cycle # 1 (A1FGCI)
1- First Consultant. Focus Groups. Cycle # 1 (CO1FGC1)

Data collection focused on these three discussion points:

1. Discussing the reasons behind declining graduation rate among female visible minority
students;

2. Discussing the role of financial aid in enhancing degree completion;

3. Discussing the other options that might be considered to enhance graduation rate) with each
cohort group, and exploring participants’ perceptions and feelings about the problem.

The collected data will be categorized by identifying each category before sorting it (Hinchey,

2008). These categories, for example, can be identified as:

a) Unambiguous meaning (e. g., express a point clearly, express an opinion and preferences
clearly);

b) Attainable and not attainable plan (e. g, give appropriate plans and strategies of intervention
to enhance the situation;

c) Participants’ emotions and feelings about their suggested actions (e. g, give a reason, give
many reasons, give own experience to support his/her argument).

A report of research findings will be written directly when data analysis is completed. Coding
and categorizing of the first cycle can be seen in the following tables. The second and third
cycles will have own codes and categories, but will be similar to those in the first cycle.
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Table 1.a. The first cycle: Comparing and Organizing the Data

The First Cycle (C1)

First Discussion Point

Research Participants

Discussing the reasons behind declining graduation

rate among female visible minority students

Give a
reason

. Give own
Give exberience fo Research-
X ]
many P it his/h er's Field
support his/her
reasons pp Notes
argument

5 Administrators (A)

Administrator number one. Focus
groups. Cycle # 1 (A1FGC1)

A2FGC1

A3FGC1

A4FGC1

ASFGC1

20 Female visible minority students
(F), focus groups participants (FG)

Female visible minority student
number one, focus group, Cycle one
(FIFGC1)

F2FGC1

F3FGC1

F20FGCl1

5 Donors (D)

Donor number one. Focus groups.
Cycle # 1 (D1IFGC1)

D2FGC1

D3FGC1

D4FGC1

D5SFGC1

5 Consultants (CO)

Consultant number one. Focus
groups. Cycle # 1 (CO1FGC1)

CO2FGC1

CO3FGC1

CO4FGCl1

COSFGC1




Table 1.b. The first cycle: Comparing and Organizing the Data

Farhan

The First Cycle (C1)

Second Discussion Point

Research Participants

Discussing the role of financial aid in enhancing

degree completion

Ambiguous
Explanation

Unambiguous Researcher's
Explanation Field Notes

5 Administrators (A)

Administrator number one. Focus
groups. Cycle # 1 (A1FGC1)

A2FGC1

A3FGCl1

A4FGC1

ASFGCl1

20 Female visible minority students
(F), focus groups participants (FG)

Female visible minority student
number one, focus group, Cycle one
(F1IFGC1)

F2FGC1

F3FGCl1

F20FGC1

5 Donors (D)

Donor number one. Focus groups.
Cycle #1 (DIFGCI)

D2FGC1

D3FGC1

D4FGC1

D5SFGC1

5 Consultants (CO)

Consultant number one. Focus
groups. Cycle # 1 (CO1FGC1)

CO2FGCl1

CO3FGCl1

CO4FGCl1

COSFGC1
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Table 1.c. The first cycle: Comparing and Organizing the Data

The First Cycle (C1)

Third Discussion Point

Research Participants

Discussing the role of financial aid in enhancing

degree completion

Attainable plan

Not attainable
plan

Researcher's
Field Notes

5 Administrators (A)

Administrator number one. Focus
groups. Cycle # 1 (A1FGC1)

A2FGC1

A3FGCl1

A4FGC1

ASFGCl1

20 Female visible minority students
(F), focus groups participants(FG)

Female visible minority student
number one, focus group, Cycle one
(F1IFGC1)

F2FGC1

F3FGCl1

F20FGC1

5 Donors (D)

Donor number one. Focus groups.
Cycle #1 (DIFGCI)

D2FGC1

D3FGC1

D4FGC1

D5SFGC1

5 Consultants (CO)

Consultant number one. Focus
groups. Cycle # 1 (CO1FGC1)

CO2FGCl1

CO3FGCl1

CO4FGCl1

COSFGC1
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Abstract

Distinguishing between the proceedings of the confinement on the nominal shares and bearer
shares that is stated in the federal civil proceedings law number 11 of 1992 is useless. This is
because of the issuance of the new federal commercial companies law number 2 of 2015 that
includes nominative shares as the only shares to be confined according to the proceedings that are
held for a particular confinement of the debtor's property with others (protective confinement).
This kind of confinement supposes the existence of three parties: the first party is the distrainer
creditor, the second party is the execution debtor shareholder, and the third party is the garnishee
that is the company that exports the shares and the stock market where the shares are circulated.
The nominative shares' confinement proceedings start by an announcement for the company that
exports the shares and the stock market where the shares are circulated, then the confinement is
announced for the execution debtor shareholder. In the confinement notification, the garnishee is
asked for presenting a report of his debt of the debtor. If he does not do that, the garnishee shall
be a subject for the legal penalty which imposes him to pay the debt. Signing the confinement
leads the shares ad their attachments (the profits) to be under the control of a specific legal system
according to which the confined shares and their profits' property stays for the shareholder.
However, the shareholder has a constrained authority on the confined shares and the profits.

Keywords: Protective Confinement; nominative shares; Civil proceedings law; Commercial
companies' law.

Introduction

It is known that the shares issued by the public shareholding company are the main traded
commodity in the capital market. The shares stand as a title for their owner and they give him
the right to earn his part of the benefits the company makes, to earn his part of the net assets of
the company when it is liquidated, and to earn other rights in the public shareholding company.
The shares owned by the shareholder in the shareholding company go under the public guarantee
for the creditors; shares have a cash value defined by the market value of the share. This makes
the shares subject to execution by force in order to pay a particular debt when the conditions
that are stipulated by the legislator are fully met.
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The execution by force — execution by expropriation - is the most complicated way of the
execution because the procedures that organize this type of execution go through various
stages. In case the direct execution and the financial and physical compulsion do not work to
make the debtor fulfill his obligation, this obligation turns into an amount of money- financial
reimbursement- that is defined by the judiciary. In addition, if the obligation is an amount of
money then the execution in this case and in the previously mentioned case is done by seizing
the debtor's property in order to start the execution upon and to sell them to fulfill the creditor's
rights.

Despite the fact that the Article 290 of the Emirati Federal Civil Procedures Law no. 11 of 1992,
as modified by the law no. 10 of 2014 (hereinafter: the Civil Procedures Law), distinguishes
between the procedures of seizure of nominal shares and bearer shares as each type has its own
way of seizure that suits its nature. This distinction does not have an importance anymore under
the new Emirati Federal Commercial Company Law no. 2 of 2015 (hereinafter: the Company
Law) as Article (208) of it allows issuing the nominal shares only. Consequently, there shall be
no need to explain the seizure system on the bearer shares.

According to Article 290/2 of the Civil Procedures Law, the nominal shares shall be seized in
the way in which seizure of the property the debtor has with others (protective seizure) and
this includes seizing the property's benefits till they are sold. This measurement is held because
the nominal shares represent rights that shall not be merged within the same document that
approves them. The shares shall not be transferred by the physical transference of the document
employing them or by endorsement thereof only. Rather, the shares are seized in the share
register and in the Financial Market where the shares of the company are listed"’.

The system of precautionary attachment of the shares raises a lot of questions about the nature of
the shares and the conditions of the right of the precautionary attachment of the shares, so what
are these conditions? What are the procedures of the precautionary attachment of the shares?
Are these procedures distinctive? And what are the impacts of the precautionary attachment of
the shares?

To answer these questions, the research follows a descriptive analytical approach. This means
that it clarifies and analyze the legal rules that deal with the mechanism of the precautionary
attachment of the nominal shares in the Emirati legislation. The research aims to show to which
extent these legal rules are in line with the nature of the commercial transactions that have
flexible procedures. The research is divided into the following themes:

Theme One: The conditions of the right of the precautionary attachment of the shares.

Theme Two: The procedures of the precautionary attachment of the shares.

Theme Three: The impacts of the precautionary attachment of the shares.

1-  Article (216) of the company law.
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Theme One
The conditions of the right of the precautionary attachment of the shares

Taken that the protective seizure has the same impacts of the executive seizure, the legislator
puts two conditions for making the protective seizure”: the first one is related to the creditor's
right for which seizure is made (the first topic) and the second one is related to the condition
of getting a permission for making the seizure (the second topic).

Topic One

the creditor's right for which seizure is made

In the first place, the creditor's right shall be an amount of money, so the protective seizure
shall not be signed to make the debtor do a job"”. In the second place, the creditor's right for
which seizure is made shall meet the same conditions that shall be met in the executive seizure,
namely: certain, due and specific i.e. of a particular amount.

These three descriptions have another form in case of the protective seizure”.

First: the creditor's right for which seizure is made shall be certain

There is no difficulty for meeting the condition of certainty if the seizure is made based on
an executive bond. Generally, the right is certain if it is confirmed and undisputable”. This
condition does not mean that the debtor shall not dispute the debt; however, it means that
its existence shall not be seriously disputable and the creditor shall have the evidence of its
existence"”.

If the person who asks for the protective seizure does not have an executive bond, there shall be
a permission for making the seizure. For the judge to allow making the seizure, the right of the
person who asks for the seizure shall be certain. This does not mean that it shall exist or it shall
be undisputable, it means that there shall be an obvious reason for its existence in the debtor's
responsibility. The judge who is asked to release a permission does not rule in the subject of the
existence of the right, he seeks the apparent existence of the right and the final result does not
restrict the judge later"”.

Accordingly, if a serious dispute falls over the existence of the right before the judge who is

2-  Dr. Fathi Wali: the mandatory execution in the commercial and civil articles, The Arab Nahda House, 1995,
provision 141 and what comes after it.

3-  Dr. Fathi Wali: the previous source, provision 142.

4-  Dr. Mohammad Abdulkhalik Omar: the execution principles, The Arab Nahda House,the fourth edition,
1974, provision 199.

5-  Dr. Amina Alnimer: the procedures law (the third book) Alma'rif institution in Alexandria, 1982, provision
174.

6- Ibid.

7-  Dr. Fathi Wali: previous source, provision 143, Dr. Mohammad Abdulkhalik Omar: previous source.
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asked to release the seizure permission, he shall refuse to release the seizure permission because
.. . 8
of the absence of the condition of existence".

Second: the creditor's right for which seizure is made shall be due

This means that the right shall not be a subject to possibility or related to a particular description”.
The creditor's right shall be due; if it is delayed the execution process shall not be conducted
before the due date. This is logical because if the right is not due, it shall not be asked for since
this action deprives the debtor from the previously set due date. Accordingly, there shall not
be an execution based on a rule that gives the debtor additional time to pay the debt based on
Article 359 of the civil transactions law.

Third: the creditor's right for which seizure is made shall be specific, i.e. of a particular
amount

Concerning this condition, it shows that the legislator mitigates the conditions of the right that
shall be protectively seized. The right does not necessarily have to be accurately defined as in
the case of the executive seizure, it is enough for the right to have an initial particular amount
that is defined by the judge who releases the permission of the seizure. Whenever the right does
not have a particular allocated amount, there is a need—to sign the seizure- to earn a permission

from the judge in order to give a temporal estimation for the right"”.

The reason of allowing the making of the protective seizure without waiting the allocation of
the creditor's right in a final way is to avoid trafficking the debtor's money during this time. And
the reason of requiring the temporal estimation of the creditor's right is to give the opportunity
to use the methods that are organized by the legislator to decrease the total effect of the seizure.
It aims to achieve balance between the value of the creditor's right and the value of the debtor's
seized property"".

Article 254/2 of the Civil Procedures Law, as modified by the law no. 10/2014, and the last part
of Article 258 thereof stipulate that the judge of immediate things shall order the seizure when
the creditor has a judgment that entails a debt of a specific amount, the judgment itself shall not
be an executive one.

Topic Two

Getting a permission to make the seizure

First: the necessity of getting a permission to make the seizure
To protect the debtor from signing the precautionary attachment of his shares without a reason,

8- Ibid.

9-  Dr. Ashour Mabrouk: a brief in execution in the current procedures law, The Arab Nahda house, the second
edition, 2004, provision 421.

10- Dr. Ahmad Hindi, Dr. Ahmad Khalil: the mandatory execution law, the university publishing house, 1999, p.
420.

11- Dr. Fathi Wali: previous source. Provision 175. Dr.Ashour Mabrouk: The mandatory execution in the Emi-
rati law, UAE University publishing, 1996, provision 383.
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Articles 254/1, 258 of the Civil Procedures Law require the issuance of a permission from the
judiciary to make the seizure if the creditor does not own an executive bond or if his debt is not
specified in mount.

There is a necessity to distinguish between two cases: If the creditor has an executive bond, the
protective seizure shall be signed without a permission provided that the bond employs a debt
of a specific amount. If the creditor does not have an executive bond, however, he shall gain a
permission from the judiciary to make the protective seizure.

This is justified based on the fact that the party that owns the whole (i.e. the executive seizure)
shall have the less (i.e. the protective seizure)”. Furthermore, the creditor who has an executive
bond may prefer a protective seizure because it contains the element of surprise for the debtor

in order to avoid the risk of not hiding or trafficking the money of the debtor"”.

The Emirati legislator requires gaining a permission from the judiciary to sing the protective
seizure in the case of the absence of the executive bond even if the person who requests the
seizure has a non-executive sentence with a fixed debt of a specific amount (Article 254/2 of
the Civil Procedures Law as modified by the Law no. 10/2014). This would be the case when
the creditor has a sentence from the court of first instance and the sentence is still subject to an
appeal and not described as an urgent executing one, or when the creditor has an executable
sentence but another sentence is issued and cancels its execution.

Second: Jurisdiction entitled to release the permission for the protective seizure

The judge of the urgent issues is the one competent for releasing the permission of the seizure
on what the debtor's owns with others, i.e. the company (Article 258 of the Civil Procedures
Law). The request of getting the permission is a temporary, urgent request that does not affect

(14)

the origin of the right .

In case the creditor's right for which seizure is requested is subject to a lawsuit before the
competent court, it is allowed to request the protective seizure from this court (Articles 252/1,
254/3 of the Civil Procedures Law). The seizure request is related to the right claimed"”.

However, the jurisdiction is held for the judge in whose department the money that is to be
signed for seizure exist.

12- Dr. Ashour Mabrouk: Alwaseet in execution, previous source, provision 425. Dr.Mohammad Noor Shehata:
the mandatory execution in UAE, Dubai Police academy, the second edition, no year of publication, provi-
sion 229.

13- Dr. Mahmoud Hashim: the rules of the mandatory seizure and its procedures in the procedures law, Abu
Almajd publishing house, the second edition, 1991, p. 288.

14- Dubai cassation, June 2004, the group of rules, number 15, number188, p.1263, rights impugn, Dr. Ali Ab-
dulhameed Turki: the explaination of the mandatory execution procedures under the law of the federal civil
proceedings number 11 of 1992, the Arab Nahda house, the first edition, 2009, provision 450.

15- Dubai cassation, impugn number 163 of 1989, the group of rules, number 1, number 2, p. 261. Dr. Ali Ab-
dulhameed Turki: previous source.
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Third: The proceedings of getting the permission

According to Articles 253, 254/1, 258 of the Civil Procedures Law, requesting the permission
of making the protective seizure are the same like the orders proceedings on the pleas that are
mentioned in Articles 140 & 141 thereof. The plea should include the required information in
the pleas orders in general in addition to requesting the permission for making the protective
seizure and the information that is specified in this request. The plea shall be reasoned and it
shall include a complete explanation of the shares that are requested to be seized.

Fourth: The judge's authority issuing the permission:

The judge who is competent to release the permission for making the protective seizure has the
authorities of the judge of urgent matters in releasing the plea orders; he has a wide discretionary
authority in releasing the seizure permission”

The judge has the right to refuse the request if it appears that the creditor's right does not exist
or it is not due or if the person who asks for the protective seizure is ill-intentioned and he wants
to cause a damage the debtor"”. The judge has the right to order making the protective seizure
for part of the debts only, i.e. those meeting all the conditions. He can also order the protective
seizure under the condition of imposing the debtor to pay part of the debts before the seizure
process and to give him a specific time to pay the whole debt. The judge may order the creditor
to submit a guarantee'"”, he may as well put any other condition as long as the condition does
not violate any text or legal principle"”.

Unlike the general rules of issuing the orders on the pleas without hearing the litigants, the judge
may - before issuing the order of making the protective seizure - make a brief investigation to
be persuaded to issue his order if he finds the documents the creditor provides with the request
lacking (Article 254/1 of the Civil Procedures Law).

In all cases, and before responding to the protective attachment request, the judge has the right
to ask upon information, evidences or depositions that are proven by the oath if he deems
necessary (Article 252/4 of the Civil Procedures Law). According to Article 140/2 of the Civil
Procedures Law, the judge is not bound to give the reasons upon which he takes his decision
concerning releasing the permission or not as long as this decision does not violate an order that
is issued before in the same subject matter””

It should finally be noted that the judge has no discretionary power if the judgment the creditor

16- Dubai cassation, June the 6th, 2004, the group of rules, number 15, number 188, p. 1263, Dubai Cassation,
April 21t 2008, impugn number 198 of 2007, Dubai cassation, June the 4th, 2006, the group of rules, num-
ber 17, number 151, p. 1047.

17- Dr. Fathi Alwali: the previous source, provision 153, Dr. Ahmad Abu Alwafa: the execution procedures in
the civil and commercial articles, Alma'rif institution in Alexandria, the second edition, 1971, provision 212.

18- Dubeai cassation, June 10th, 1993, the group of rules, number 4, number 109, rights impugn number 71 of
1993.

19- Dr. Fathi Wali: previous source, Dr. Ahmad Abu Alwafa: Previous source.

20- Dr. Amina Alnimer: previous source, provision 416.
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has entails a fixed amount of money, the judge shall order the protective seizure (Articles 254/2
& 258 of the Civil Procedures Law)”".

Fifth: Authoritative order issued by judge and complains of:

The order of making the protective seizure issued by the judge is a timely verdict that is issued
in a plea, then it can be enforced urgently by the power of law despite the ability of grievance
or the grievance itself. It shall also be considered void if it is not presented for execution within

thirty days of its issuance™”

The grievance is made based on the general rules in the orders on the pleas (Article 141/1 of the
Civil Procedures Law). It is allowed to raise the grievance in the claim on the seizure's validity,
in any stage of the claim and that occurs by the proceedings by which the provisional orders are
raised (Article 141/3 of the Civil Procedures Law) ™.

The grievance rules either the support of the order, the modification of the order, or the
cancellation of it. This ruling is a subject to appeal using the normal ways of appeal (Article
141/4 of the Civil Procedures Law).

Theme Two
The procedures of the protective seizure of shares

As previously mentioned, the shares are seized according to the system of seizing the debtor's
property that others have. This type of seizure involves three types of people: the first is the
creditor who requests the seizure procedures, the second is the debtor (i.e. the shareholder), and
the third is the company that issues the shares and the stock market in which the company is
listed (hereinafter: the other party with whom the shares are seized). Seizure of what the debtor
has with others goes through two stages: it starts as protective seizure and, then, it moves to be
executive seizure.

The procedures of seizing the shares start by a notice of seizing the debtor's shares to be sent to
the other party with whom the shares are seized (the first topic), then the seizure is informed to
the shareholder in a specific time (the second topic). As the other party with whom the shares
are seized (the company and the stock market) is responsible for reporting the debtor's property,
it shall do this or it shall be a subject to the legal penalty (the third topic).

21- Dubai cassation, March 19th, 2006, civil impugn number 288 of 2005, the group of rules, number 17, num-
ber 76, p.517.

22- Dr. Ashour Mabrouk: the mandatory execution in the Emirati law, a previous source, provision 391.

23- Dr. Ahmad Abu Alwafa: previous source, provision 213.
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Topic One

Notice of seizure to the other party with whom the shares are seized (the
company and the stock market

According to Article 259 of the Civil Procedures Law, seizing the debtor's right with others
occurs upon an order that is signed by the judge and totified the other party (the company and

the stock market). This notice shall not be preceded by a request to the debtor to pay or a notice

to him of the executive document if it exists. This seizure shall not also be preceded by a request
to the third party (the company and the stock market) to pay””. This notice of seizure shall be

summoned by the execution officer. It shall include the following information:

[1]

[2]

Definition of the original amount of the debt and the expenses for which shares are seized:
it shall have a specific amount of money either temporarily or permanently. This is in the
interest of the other part (the company and the stock market); it enables him to figure out
the amount of money that shall be deposited in the court's safe in case he wants to cancel
the seizure. He also shall be notified of the amount of money he shall pay if he violates his
commitment for the seizure by paying the debtor (the shareholder)®. It is also beneficial
for defining the court competent to deal with the claim of the seizure evidence in the cases
where this claim shall be raised™”.

Definition of the seized shares in an absolute way and ordering the other party (the company
and the stock market) not to pay the debtor (the shareholder) or to deliver the shares to him.
Accordingly, the other party is officially notified not to pay to the shareholder, and if he
pays despite of that, he shall pay again”’

[3] Number of the file or claim of seizure and the creditor's name and his domicile or the place

[4]

where he works. In case he does not have a domicile or a place of work in the country, he
should specify a chosen domicile in the district of the court where the execution happens.
In case the right for which seizure is made is claimed before a court and the seizure order
is issued from this court, the number of the claim shall be revealed. In case the seizure is
conducted based on an order that is issued by the immediate issues' judge, the number of
the request of seizure shall be revealed™.

Ordering the other party (the company and the stock market) to report to the court the
property the debtor has with him and to inform the court that the order of seizure is executed
within fourteen days from notice.

25-
26-

27-
28-

Dr. Fathi Wali: previous source. Provision 164.
the previous source: Dr. Amina Alnimer: provision 334.

Dr. Azmi Abdulfattah: the rules of the mandatory seizure in the procedures law, The Arab Nahda house,
1998, p. 503.

Dr. Azmi Abdulfattah, previous source, p. 504.

Dr. Abdulfattah Mubarak: a brief in the mandatory execution in the UAE, Ithra' for distribution and publish-
ing (Jordan), first edition, 2010, p. 185.
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If the seizure order does not include the data mentioned in the first and second provisions, the
seizure is void and each one who has an interest can assert this voidance (Article 260 of the
Civil Procedures Law). Failure of the statement of the chosen domicile of the creditor shall not
annul the notice of the seizure; it can rather be notified of all papers relating to the seizure in
accordance with Article 8/8 of the Civil Procedures Law. Finally, ignoring the fourth statement
does not cause any voidance of the notice. Instead, it results in making the third party not

committed to report. In this case, the third party shall be ordered to report by a separate notice"”

With regard to the way of notice of the seizure for the third part, it shall happen according to the
general rules of summon mentioned in Articles 8 and 9 of the Civil Procedures Law.

Topic Two
Notifying the debtor (the shareholder) of the seizure

The seizure is made and its effects appear at the moment of notifing the seizure order on the
other party (the company and the stock market). Since the debtor (the shareholder) is the original
part of the seizure, he shall be notified of the seizure so he has the knowledge about the subject
and takes the necessary measures either by paying the debt or disputing the correctness of the
seizure™. In addition, the debtor shall know the real reason that prevents the other party from
paying the him his right so he does not ask him to pay the debt without fruitlessly. Accordingly,
the seizure notice is not part of the seizure procedures but a later procedure that follows the
seizure itself"™".

In accordance to Article 261/1 of the Civil Procedures Law, the seizure shall be notified for
the debtor (the shareholder) after it is notified for the other party (the company and the stock
market). This notice shall include the following information:

[1] Making of seizure and its date.

[2] Stating the judge's order upon which the seizure occurs.

[3] Stating the amount of money for which seizure is made.

[4] Stating the share that is seized.

[5] Stating the name of the creditor, his domicile, and his workplace in the country. In case he
does not have a domicile or a workplace, he has to assign a chosen domicile in the district

of the court where the execution occurs.

Article 261/1 of the Civil Procedures Law does not define a time to notify within, it also does not
mention the penalty of not notifying which may cause some creditors to postpone the notification
29- Dr. Mohammad Abdulkhalik Omar, previous source, provision 513.

30- Dr. Ahmad Abu Alwafa: previous source, provision 217.

31- Dr. Fathi Wali, provision 167, Dr. Ahmad Hindi and Dr. Ahmad KHalil: the previous source, p. 446.
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especially that the seizure's effects start at the moment the other party is notified of it. However,
the legislator binds the creditor to file a lawsuit against the correctness of the seizure within
eight days from announcing the seizure on the other part (the company and the stock market) or
the seizure shall be void (Article 261/2 of the Civil Procedures Law). This is why the researcher
recommend that the Emirati legislator handles this issue especially that Article 255 of the 1980
Civil Procedures Law draft necessitated notifying the debtor of the seizure within eight days of
the other party's notification of the same or the seizure shall be void™.

Topic Three
Reporting the debtor's property

First: Definition of the report and the reason of it:

Seizing what the debtor has with others occurs at the moment of announcing the seizure to
others. Given the fact that it is generally difficult for the creditor to determine whether or not the
other party is owing something to his debtor (the shareholder), there is a need for a procedure
that aims to clarify the nature of the relation between the the other party and this debtor. Is
there a debt relation between them? What are its conditions? To achieve this goal, the legislator
requires the other party to present a report about the property the debtor has with him.

This report is especially important for defining the elements of this property in the cases where the
seizure is general ™. Obviously, the legislator wants to make it easy for the creditor to make the seizure.

Second: the necessity of the report and the one who is committed to it:

The other party or the ones who act on his behalf is responsible for above mentioned report™”.
The other party shall report once he is notified of the seizure. Notice of the seizure shall include
an order on him to present such a report based on the rules of the Article 259/d of the Civil
Procedures Law or he is required to present this report in a later paper.

The other party shall be committed to this report at all circumstances even if he is not indebted
to the debtor (Article 263/3 of the Civil Procedures Law) or if the debt is disputed™. The other
party is obliged to report even if the creditor does not have an executive title or a non-executive
judgment””. Furthermore, the secret of the other party's job does not exempt him from reporting
(Article 236/3 of the Civil Procedures Law).

The other party shall be committed to present the report to the entity that orders the seizure
(Article 259/d, 236/1 of the Civil Procedures Law), i.e. the office of case management in the
court that orders the seizure.

32- Dr. Ashour Mabrouk: the mandatory execution in UAE, article 316.
33- Dr. Fathi Wali: previous source, provision 169.
34- Dr. Fathi Wali: previous source, provision 171.

35- Dr.Mohammad Abdulkhalik Omar: previous source, provision 521, Dubai cassation, Dec. 2006, civil
impugn number 221 of 2006. Dr. Ali Abdulhameed Turki: an explanation for the mandatory execution pro-
cedures, provision 501.

36- Dr. Fathi Wali: previous source, provision 170.
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Third: Exemptions from reporting:

In accordance to the Article 261/1 of the Civil Procedures Law, the other party (the company

and the stock market) is exempted from reporting its debts in the following cases:

a. if an amount of money that equals the debt and its expenses for which seizure is sought is
deposited in the court's safe, whether by the debtor or not. In this case, the seizure shall be
made on this deposited amount (Article 249 of the Civil Procedures Law).

b. ifan amount of money that is estimated by the executing judge based on the debtor's request
(the shareholder) is deposited in the court's safe. In this case, the seizure shall be made on
this deposited amount of money (Article 250 of the Civil Procedures Law).

c. ifthe other party (the company and the stock market) deposits the debtor's property in the
court's safe either by himself or based on the debtor's request. In this case, the court that
orders the seizure shall notify the creditor and the debtor (the shareholder) immediately
about the deposit (Article 262/3 of the Civil Procedures Law).

For the exemption to occur in this last case, the following conditions shall be met™”: Firstly,
the deposit shall be accompanied with a memo that is signed by the other party (the company
and the stock market) of the seized items that he had, the seizures dates, the creditors' names
and addresses, the documents upon which the seizures occurred, and the debts for which such
seizures are made (Article 262/2 of the Civil Procedures Law). Secondly, the deposit shall be
enough to pay the creditor's debt (Article 262/4 of the Civil Procedures Law).

Fourth: Time of repot:
The other party (the company and the stock market) shall report within seven days of making
the seizure (Article 263/1 of the Civil Procedures Law).

Fifth: Report types and its procedures:

In case the other party (the company and the stock market ) does not admit the debt, he shall
present a negative report; otherwise, he shall present a positive report. The data differ from type
to another:

The first type: the negative report:

The report is negative in two cases” : The first case happens when there is no previous or
current relation between the other party (the company and the stock market) and the debtor
(the shareholder). In this case, it suffices that the other party declares this fact™. The second
case happens when there is a previous relation between the other party and the debtor (the
shareholder). In this case, the other party shall present a report that shows the reason of the
termination of the relationship and the termination date (Article 263/1, civil proceedings). The
other party shall present the papers that support his report in both cases.

The second type: the positive report:
The report is positive in case the other party declares that he has control over the debtor's shares.

37- Dr. Amina Alnimer: previous source, provision 359.
38- Dr. Azmi Abdulfattah: previous source, pp. 531-532.
39- Dr. Ahmad Hindi, Dr. Ahmad Khalil: previous source. 451.
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According to Article 263/1 of the Civil Procedures Law, such report shall include the following

data™”:

- The value of the seized shares.

- A detailed memo of the shares the debtor has with the other party.

- The document that gives the shareholder a right vis-a-vis the company (the memorandum
of association - subscription)

- The previous seizures of the shares under his control.

To prevent any possible conspiracy between the other party and the debtor (the shareholder),
the other party shall deposit all the documents that support the data mentioned in the report at
the moment of presenting the report. If he does not have any documents, he is not committed
to any deposition"

Sixth: Disputing the report

Normally, the other party reports his actual debts and no one could dispute this report. However,
the other party may not report the truth which affects the creditor's rights as well as the debtor's”.
One of them may file a case against the other party to reveal the true relation between the debtor
and the other party. According to Article 265 of the Civil Procedures Law, the dispute against
the other party report is filed before the entity that orders the seizure. Given that this case
belongs to the substance of the execution litigation, it goes under the procedural system for the

general rules of the substance litigations.

Seventh: Penalty of dialing to report:

According to the general rules, if the other party does not provide the above said report on due
date or if he provides am insufficient report, the creditor shall have the right to damages (Article
266/4 of the Civil Procedures Law).

In addition, Article 266/1 of the Civil Procedures Law includes a special penalty in such case,
1.e. the other party has to satisfy the creditor's right for which seizure is sought. For this reason,
the legislator gives the creditor the right to file the so-called "personal obligation case" that

follows the regular procedures ™’

[1] Conditions of the "personal obligation case": Article 266/1 of the Civil Procedures Law
stipulates the conditions of binding the other party to satisfy the creditor's right. These are:
The first condition: the creditor must have an executive title: this means that the creditor

must meet all the conditions for taking his right whether the seizure occurs based on this

title or the creditor gains it after the seizure™”

40- Dr. Mohammad Abdulkhalik Omar: previous source, provision 522. Dr. Ahmad Abu Alwafa: previous
source, provision 228, Dr. Ashour Mabrouk: Alwaseet in the execution, previous source, provision 359.

41- Dr. Fathi Wali: previous source, provision 171.
42- Dr. Ahmad Hindi, Dr. Ahmad Khalil: previous source, p. 451.

43- Dubai Cassation, November the 4th, 2001, the group of rules, volume 12, number 118, p. 784, rights im-
pugn.

44- Dr. Amina Alnimer: previous source, provision 360.
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The second condition: the creditor must have a benefit from signing the penalty: if the
creditor gains his right from the debtor (the shareholder) or from another other party, he

shall not have the right to ask for signing the penalty. Despite that and based on Article 266
of the Civil Procedures Law, the creditor has the right to ask the other party for the expenses
of the claim and the reimbursements of any delay in delivering the report™. If the creditor
is paid part of his right, he will have the right to ask the other party for the left part only™.

The third condition: the creditor must ask the court for signing the penalty; the court cannot

decide the penalty on its own. Otherwise, the court would rule of what the litigants do not
ask for and this is unacceptable.

The fourth condition: one of the three situations that are mentioned in Article 266/1 of the

Civil Procedures Law should be available””. These are:
The first situation: if the other party does not provide a report of his debt in a legal way.
The second situation: if the other party delivers a fake report.
The third situation: if the other party hides the documents that should be deposited to
support the report.
the court competent to see the "personal obligation case" and its litigants:
Article 266/1 of the Civil Procedures Law does not mention which court is competent to
see the case of binding the other party to satisfy the creditor's right in case he violates the
conditions of the report. Some jurists argue that this case is within the competency of the
execution judge as it is an objective dispute in the execution™. The present writer supports
this opinion. This is in line with the general rule that makes all objective disputes in the
execution within the competency of the execution judge unless the legislator states anything
else.
Regarding the litigants, the claimant in this case is the creditor; the defendant is the other
party. The debtor does not interfere in this case as he must be away from it. However, he
can be part of the claim if the other party's violation includes delivering a fake report ™.
procedures of filing the "personal obligation case"
According to Article 266/1 of the Civil Procedures Law, the personal obligation case is filed
in the regular situations of filing claims. This means that it is filed in a paper that is deposited
in the cases management office in the competent court (Article 42 of the Civil Procedures
Law). The time of the claim is not mentioned in the text of the law. The jurisprudence
argues that the creditor has the right to file this claim at any time as long as the right is not
prescribed. However, the delay in filing the claim may be interpreted as a waiver. As for the

45-

46-
47-
48-

49-

Dr. Mohammad Abdulkhalik Omar: previous source, provision 536, Dr. Ashour Mabrouk: the mandatory
execution in UAE, provision 329.

Dr. Ahmad Abu Alwafa: previous source, provision 244.
Dr. Fathi Wali: previous souce, provision 174 , dr. Amina Alnimer: previous source, provision 360.

Dr. Mohammad Abdulkhalik Omar: previous source, provision 538, Dr. Azmi Abdulfattah: previous source,
provision 807.

Dr. Fathi Wali: previous source, provision 174, Dr. Ahmad Abu Alwafa: previous source, provision 245.
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evidence, the general rules shall apply to this case™.

[4] the judgment in the "personal obligation case" and its effects:
If the previously mentioned conditions are met, the court shall order the other party to
satisfy the creditor's right for which the seizure is conducted.
The court shall give such order even if it is proved that the other party is not indebted for
the creditor's debtor or if such debt is found to be less than the creditor's right for which the

. . 51
seizure is sought™’.

Besides, the creditor does not have to prove any damage due to the other party's conduct.
(52)

Indeed, damage is presupposed to be caused by the other party .

However, the court has a large discretionary power: it may order the other party to satisfy the
whole right of the creditor for seizure is sought or only part of it based on the other party's
conduct as well as all the surrounding circumstances of the case””. In all events, the court
shall rule the other party to pay the case expenses and the damages resulting from his delay
of delivering the report (Article 266/1 of the Civil Procedures Law). Such rule clearly makes
the other party indebted vis-a-vis the creditor. This rule is considered as an executive title. The
creditor may use it to request the seizure of the other party property. In case there is more than
one creditor and the rule is issued for one of them, the rest of the creditors do not get benefit of it
and they do not share the creditor favored by the rule in the right he gains from the other party®”.
The judgment that is made in this case goes under the general rules of appeal of judgments that
are issued in the objective disputes of execution. Whether the judgment is appealable or not
depends on the value of the claim, i.e. the value of the debt that the other party is supposed to
pay. In addition, the appeal court's judgment is subject to challenge before the court of cassation

based on the general rules””.

Theme Three
The effects of the precautionary attachment of the shares

There are two main effects of the precautionary attachment of the shares: the first one has to do
with the objective right for which the seizure is sought, in this case the seizure will interrupt
the prescription ongoing for the good of the debtor (the shareholder) and the other party (the
company and the stock market) (the first topic). And the second one has to do with the property
to be seized and its attachments, the share and its attachments (the profits) shall go under a

50- Dr. Azmi Abdulfattah: previous source, ps. 807-808, Dr. Mohammad Abdulkhalik Omar: previous source,
539.

51- Dr. Fathi Wali: previous source, provision 174, Egyptian civil impugn, 21st Dec. 1939, Omar's group, 3-36-18.
52- Dr. Ahmad Abu Alwafa: previous source, provision 245.

53- Dr. Mohammad Abdulkhalik Omar: previous source, provision 537.

54- Dr. Fathi Wali: previous source, provision174, Dr. Ahmad Abu Alwafa: previous source, provision 246.

55- Dubai Cassation, Dec. 17th 2006, civil impugn number 221 of 2006. Dr. Abdulhameed Turki: previous
source, provision 651.
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special legal system (the second topic)™”.

Topic One: The effect of the seizure on the objective right (interruption of the prescription)
According to Article 484 of the Emirati Civil Transactions Code, prescription is interrupted in case the
right is claimed before a court or by any legal procedure that is asserted by the creditor to ask for his right.

Given that the seizure is a legal procedure that is conducted by the creditor to gain his right, this
will lead to the interruption of prescription ongoing for the benefit of the debtor””. Signing the
seizure on the shares by seizing the property that the debtor has with others (i.e. notice of the
seizure on the other party) leads to the interruption of the ongoing prescription for the benefit of
the other party (the company and the stock market) against the debtor (the shareholder) and the
interruption of the ongoing prescription for the benefit of the debtor (the shareholder) against

the creditor™. This effect occurs even though the creditor does not have an executive title™

Topic Two

The effects of the seizure on the shares and their attachments (subject of the
shares and their attachments to a special legal system)

Signing the seizure on the shares is followed by subjecting the shares and their attachments (the
profits) for a special legal system in order to achieve the goal of the seizure which is paying
the debt for the creditor. According to this special legal system, the property and the profits of
the seized shares stay the debtor's (the shareholder's) ownership. However, this ownership is
constrained in order to achieve the goal of the seizure which means that any disposition of the
shares shall not be effective vis-a-vas the creditor and all similar persons. Besides, the debtor's
power of getting the shares' profits is constrained.

First: the property and the profits of the seized shares stay the debtor's (the shareholder's)

ownership

This leads to the following objective and procedural results:

[1] the objective results”:

[a] the debtor (the shareholder) has the right to dispose of the seized shares without
considering that as an act of dispassion of other's property. This act is considered intact
between the parties; they shall bear all the consequences of the dispassion. However,
such dispassion is not enforceable against the creditor and any one that acts on its behalf.

56- Dr. Ahmad Abu Alwafa, provision 168, 263 and what follows, 337 and what follows, Dr. Azmi Abdulfattah,
p. 306 and what follows, 361 and what follows, 581 and what follows.

57- Dr. Fathi Wali, provision 212, Dr. Ashour Mabrouk: the mandatory execution in UAE, provision 277.

58- Dr. Amina Alnimer: previos source, provision 338, Egyptian civil impugn, Apr. 30th, 1975, the appeal rules
of 26, p. 283.

59- Dr. Ahmad Abu Alwafa: previous source, provisions 257, 265.

60- Dr. Ahmad Abu Alwafa, provision 246, Dr. Fathi Wali, provision 214, Dr. Azmi Abdulfattah, p. 308 and
what follows, Dr. Wajdi Ragheb: memos in the legal execution, no publisher, 1986, p. 241. Dr. Ashour Ma-
brouk: the mandatory execution in the UAE, provision 277.
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[b]

the debtor (the shareholder) has the right to take the necessary protective measures to
protect the seized shares. He also has the right to ask the other party to pay him. To
protect the creditor's right, however, such payment of the debt by the other party shall

occur as a deposit in the court's safe (Article 262/1 of the Civil Procedures Law)“".

[2] the procedural results:

[a]

[b]

[c]

the seized shares stay within the general guarantee for all the creditors of the shareholder;
any such creditor can sign a seizure on the same shares.

when the seized shares are sold through the judiciary, the price replaces the shares in
fulfilling the creditors' rights. If any amount of money is left after paying the creditors'
rights, the left money is for the debtor (the shareholder).

in case the seizure procedures are waived or cancelled for any reason, the legal act
the debtor (the shareholder) does concerning the seized shares becomes effective
retroactively, the debtor may assert it confronting everybody in an ex post facto from
the date of doing it.

Second: the debtor's (the shareholder's) disposal of shares is unenforceable

[1] definition of the unenforceability:
Unenforceability in this regard means that all legal acts the debtor (the shareholder) does
on the seized shares shall not be enforceble in confrontation of the creditor and those who

act on his behalf. Accordingly, these acts do not prevent the continuation of the execution

proceedings as the creditor starts them regardless any acts on the seized shares and without

the need for issuing a judgment of the unenforceability of these acts

(62)

[2] scope of the unenforceability:

(a)

the scope of the unenforceability in terms of acts:

In principle, the unenforceability touches all legal acts of the debtor (the shareholder)

as long as they may hurdle the process of achieving the goal of the seizure. This applies

to the following acts*”:

1- the acts that lead to transferring the property of the seized shares from the debtor
to somebody else: whether they are with a compensation like selling or exchanging
or without a compensation like the will and the donate.

2- the acts that causes a bad impact on the normal creditor: these acts lead to rights
in rem like the protective mortgage. These acts can worsen the normal creditor's
position. As the mortgaged creditor has priority, the right of the normal creditor
goes under threat.

In all cases, in order not to enforce the mortgage or the disposal made by the debtor,

such mortgage or disposal shall not have a fixed date before the seizure®’

61- Egyptian civil Impugn, Feb. 26th 1970, the appeal rules of 21, p. 56, Jan. 31st 1975 of 8, p. 14, Dec. 12th
1957 of 8, p. 103.

62- Dr. Wajdi Ragheb: previous source, p. 310. Dr. Fathi Wali: previous source, provision 215.

63-Dr. Ahmad Abu Alwafa: previous source, provision 294. Dr. Azmi Abdulfattah: the mandatory execution
rules, ps. 311-312.

64- Dr. Fathi Wali: previous source, provision 218. Dr. Wajdi Ragheb: previous source, p.248.
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(b) the scope of the unenforceability in terms of persons:

In principle, the unenforceability of the debtor's acts is determined for the benefit of the

creditor even if he is a normal creditor and the person who wins the auction:

1- the creditor seeking the seizure of the shares, whether he is a normal one or he is not
the one who starts the proceedings””. In case of multiple creditors, some acts may
be enforced in confrontation of the first creditor seeking the seizure but not against
the second one provided that the conditions of enforcing them against others are
met after the first seizure and before the interference of the second creditor”.

2- the buyer in the auction (the one who wins the auction): the reason why these acts
are unenforceable in confrontation of the buyer in the auction is to encourage those
who have the desire to buy the shares to participate in the auction; otherwise, the
seized shares would be sold in a cheap price.

Except the persons mentioned above, no one has the right to assert the unenforceability of the
disposal of the seized shares. Accordingly, this unenforceability may not be invoked by the
debtor (the shareholder), the one to whom the shares are disposed of, or the normal creditor who
does not sign the seizure on these shares"”

Third: constraining the shareholder’s authority in gaining the seized shares’ profits
The seizure is not limited to the seized shares only, it also includes the profits of these shares. In

fact, this is a general rule that applies to the seized money regardless of its nature™.

Based on that, the rule states that the seizure also includes the profits of the seized shares
through all the duration that it takes until they are sold; the profits are considered seized by the

force of law and without the need for any independent measure of seizing them”

This rule is important because it helps fulfilling the goal of execution. Such execution applies
not only to the shares seized but also to their profits””. Besides, this rule will not encourage the
debtor to make disputes and hurdling the execution proceedings: If the profits were not seized
along with the shares, the debtor would delay selling the seized shares as long as possible to get
as much benefit of them is possible””. That's why the seized shares’ profits are also seized even
if a judgment halting execution is issued"”. The profits seized include all due profits throughout
the seizure period until the shares are sold.

65- Dr. Ahmad Abu Alwafa: previous source, provision 295.
66- Dr. Wajdi Ragheb: previous source, p.249.
67- Dr. Fathi Wali: previous source, provision 217.

68- Compare: Dr. Mohammad Abdulkhalik Omar, previous source, provision 465, Dr. Abdulbasit Jami'e and
Dr. Amal Alfazayry: execution in the commercial and civil articles, Alma'rif institution in Alexandria, 1991,
provision 275.

69- Dr. Fathi Wali: previous source, provision 223, Dr. Azmi Abdulfattah: previous source, p. 317.
70- Dr. Wajdi Ragheb:previous source, p. 252.
71- Dr. Fathi Wali: previous source, provision 223.

72- Dr. Azmi Abdulfattah: previous source, p. 318.
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Conclusion
The research ends up with the following results and recommendations:

First: results:

[1]

(2]

[3]

[4]

[3]

Article 290 of the Civil Procedures Law distinguishes between the seizure proceedings of
the nominal shares and the bearers' shares. However, this distinguish is no longer important
under Article 208 of the Company Law that recognizes nominal shares only. According to
Article 290 of the Civil Procedures Law, the seizure of nominal shares occurs in the way
of seizing the debtor’s property with others (protective seizure) and this type of seizure
suggests the existence of three parts: the first one is the creditor who takes the seizure
measures, the second one is the debtor, and the third is the other party i.e. the company and
the stock market that control the shares seized.

For signing the precautionary attachment of the shares, the Emirati legislator conditions
the creditor’s right to be an amount of money, certain and due. The Emirati legislator also
requires getting a permission from the judiciary to make the seizure.

The proceedings of seizing the shares start by seizing what the debtor has with the other
party and this occurs through a notice to the shareholding company and the stock market
where these shares are traded, then the debtor (the shareholder) is informed of the seizure.
In the seizure issue, the other party (the company and the stock market) shall report the
property the debtor has with him; otherwise, the other party shall be punished by imposing
him to pay the debt to the creditor.

Making the seizure on the shares leads to interruption of the prescription duration of the
right by the other party in confrontation of the debtor (the shareholder) and interruption
of the prescription duration of the right for the benefit of the debtor (the shareholder) in
confrontation of the creditor.

Making the seizure on the shares causes the shares and their attachments (the profits) to
follow a special legal system according to which the seized shares' property and profits
stay with the debtor (the shareholder). However, the shareholder's power on this property is
constrained, his acts in the shares are not enforceable against the creditor and those who act
on his behalf. Besides, this power does not include the shareholders' right to gain the shares'
profits.

Second: Recommendations:

[1]

[2]

The researcher suggests that Article 290 of the Civil Procedures Law shall be changed to
include only the proceedings of seizing the nominal shares so the Article matches what is
stated in Article 208 of the Company Law that recognizes nominal shares only.

The researcher suggests that Article 254/2 of the Civil Procedures Law shall be changed
in order not make it possible to make the protective seizure without permission from the
judiciary if the creditor seeking the seizure has a non-executive judgment provided that




[3]

[4]
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it relates to a fixed debt. This would be in line with Article 319 of the Egyptian Civil
Procedures Law.

According to Article 261/1 of the Civil Procedures Law, the debtor (the shareholder) shall
be notified of the seizure after notifying the other party (the company and the stock market).
However, this Article does not state a particular time during which the notice shall occur;
it does not also mention the penalty for not notifying which may lead some creditors to
delay the notice of the debtor especially that the seizure's effects are valid at the moment
of notifying the other party of the seizure. This is why the researcher urges the Emirati
legislator to take this issue into consideration.

Article 266/1 of the Civil Procedures Law does not define the court competent to see the
claim of imposing the other part for paying the debt in case it does not present a report. In
order to avoid any conflict about jurisdiction, the researcher proposes that the execution
judge shall be defined by the Emirati legislator as the competent authority in this regard.
The reason standing behind this proposal lies in the fact that such claim is an objective
dispute in execution that fall within the competency of the execution judge.
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